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There are still some 
widespread misconceptions 
concerning the acquisition 

of  commercial items among 
procurement personnel. This 

list will hopefully generate 
an open-minded dialogue 

between buyers and sellers.

Seven 
Popular Fallacies 
Concerning the Acquisition 

of  Commercial Items
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There is a long history of 

the use of commercially 

available goods by the 

United States military. 

During the Revolutionary War, the Continen-

tal Army wore civilian clothing and fought 

with their personal weapons. The same was 

true of the War of 1812. It was not until 

the American Civil War that military-unique 

equipment began to replace commercially 

available equipment. By World Wars I and 

II, standardized military equipment became 

the norm. During the Vietnam and Gulf wars, 

the Department of Defense (DOD) realized 

that while military parts may provide the 

assurance of quality and performance, some 

commercially available products outper-

formed the standardized military products 

on the battlefield.1

Slowly, the preference for military-unique 

parts and equipment began to revert back to 

the desire for commercially available parts 

and equipment. The basis for this shift to a 

preference for commercial items rests on the 

rate of advances in technology, the declining 

DOD industrial base, DOD’s need for the lat-

est technology,2 and the ability of commer-

cially developed components and subsystems 

to better satisfy the government’s require-

ments in many instances. Numerous studies 

have been conducted and acquisition panels 

formed since the 1970s that have advocated 

greater use of commercial items and practic-

es by the military complex in order to reduce 

defense acquisition costs and lead times.3

There is increasingly less and less that 

is uniquely military in weapons at the 

subsystem and component level today. 

New weapon systems are composed of 

major electronic, computer, and software 

subsystems that closely parallel those in 

commercial use.4

The Section 800 Panel was established by 

the DOD in response to Congress’s direction 

to establish an advisory panel to recom-

mend measures to streamline the procure-

ment laws and regulations. The Section 

800 Panel issued a nine-volume report on 

January 12, 1993 that recommended numer-

ous procurement reforms in the area of the 

acquisition of commercial items. Many of 

the recommendations were adopted, result-

ing in the Federal Acquisition Streamlining 

Act (FASA) of 1994, Public Law 103-355.5 

Since FASA, there have been some rather 

promising examples where the government 

and contractors have collaborated in apply-

ing the policies and procedures of Federal 

Acquisition Regulation (FAR) Part 12— 

Acquisition of Commercial Items.6 Yet, there 

are still some widespread misconceptions 

concerning the acquisition of commercial 

items among procurement personnel. The 

following is a list of seven common fallacies 

that continue to hamper the acquisition of 

commercial items. The purpose of this list is 

to generate open-minded dialogue between 

the buyers and sellers of commercial items. 

A product has to be developed at private expense in order to be a commercial item.7
Except for a non-developmental item, an item does not have to be developed at private expense in order to be commercial.8 A com-

mercial market may subsequently develop for a product that the government paid for, or that has a military origin. Conversely, the 

commercial market may not ever develop for a product developed at private expense. Yet, the same product is embraced by the 

military, or is exclusively used for governmental purposes. “The issue of who paid for it is not part of the commercial item determina-

tion. Furthermore, the offered price is not part of the commercial item determination. The commerciality determination precedes 

and is separate from the price reasonableness determination.”9 

When a modification to an item meets the definition of a commercial item, 
as defined in FAR Part 12, the only way that price reasonableness can be 
substantiated is to ask for cost or pricing data.
Procurement personnel should obtain multiple quotes from suppliers who can perform the modification. If competition is 

not adequate, then price analysis should be used to determine the reasonableness of the price. Price analysis is “the process 

of examining and evaluating the supplier’s price without evaluating its separate cost elements and proposed profit.”10 Mar-

ket research can also be used to assist in determining price reasonableness.

Contractors must flow down the FAR clauses in their prime contract.
Even though FAR 52.212-5, Contract Terms and Conditions—Commercial Items, includes terms that are to the maximum extent 

practicable consistent with customary commercial practice, prime contractors should not automatically flow down these provi-

sions to their lower tier subcontractors. This provision was intended to be used at the prime contractor level. Depending on the end 

product being supplied to the government, some of these provisions may be necessary to satisfy the prime’s contractual obligations. 

However, in many instances, FAR 52.244-6, Subcontracts for Commercial Items, will suffice. The U.S. Air Force determined that the 

electronic modules for the Air Force F-22 Raptor fighter and the Army RAH-66 Comanche helicopter could be produced as a commer-

cial item by TRW’s commercial division, Automotive Electronics Group—North America (AEN). However, AEN objected to the numer-

ous flow-down clauses from its government division, Avionics System Division (ASD). The result of the Air Force’s decision allowed 

ASD to reduce the number of flow-downs from 30 clauses to only three applicable clauses! “A precedent has been set that facilitates 

the ability of a defense prime contractor to go to a purely commercial subcontractor.”11
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A product that is being procured in order to meet unique government 
requirements or contractor specifications is a government-unique item that 
is a noncommercial item.12 
Well-intentioned and otherwise savvy procurement officials make this common mistake since it is the hardest concept in 

commercial acquisitions to grasp. Just because an item is being procured to meet government requirements does not auto-

matically make it a government-unique item if it is closely related to items available commercially.13 “Of a type” was meant 

to give the government flexibility to purchase custom items from commercial suppliers like a commercial business would 

be able to do. In order to maintain its commerciality, the government-unique item must be sufficiently like other items that 

the supplier sells or offers for sale to the general public. In the example cited in fallacy number 3, the electronic modules 

manufactured by TRW‘s AEN division were government-unique items. The Air Force decided that these government-unique 

modules were “of a type customarily used for nongovernmental purposes” because these electronic modules would be man-

ufactured using the same processes, equipment, and workforce as the commercial products being manufactured by AEN.

4
Commercial items should be tested and inspected prior to acceptance.
Contracts for commercial items should rely on a contractor’s (or subcontractor’s) existing quality assurance systems in lieu of the 

government’s (or prime contractor’s) inspection and testing prior to acceptance unless customary market practices for the item 

being procured include in-process inspection. Yet, commercial suppliers are requested to conduct verification testing to prove that 

the products will meet the manufacturer’s specifications prior to shipment despite the requirement of FAR 12.208. Often, commer-

cial suppliers are not even compensated for these additional costs for pre-acceptance testing of its commercial-off-the-shelf (COTS) 

products. In such cases, selling to the government actually lowers the suppliers’ margins. 5
6

7

The price of a “modification that is of a type customarily performed in a 
marketplace” is a factor that should be considered in determining whether a 
modified item is “commercial.”
If a modification is of a type that the contractor customarily performs for commercial customers, the price of the modifica-

tion has no bearing on whether the modification is considered to be a commercial item. The price charged by the supplier 

need only be fair and reasonable. However, price is a consideration, but is not conclusive, when determining whether a 

minor modification is deemed to be a commercial item.14 

If the contractor is supplying a noncommercial item (or military end item), then 
the contractor has to flow down noncommercial terms to its subcontractors.
There appears to be an unwritten rule among procurement personnel that the subcontracts must mirror the prime, regardless of 

whether the acquisition is for a commercial item. FAR 44.402(a)(2)(i) and (ii) states that contractors and subcontractors at all tiers 

shall not be required, to the maximum extent practicable, to apply to any of its divisions, subsidiaries, affiliates, subcontractors or 

suppliers that are furnishing commercial components any clause except those: (1) required to implement provisions of law or execu-

tive orders applicable to subcontractors furnishing commercial items or commercial components, or (2) determined to be consis-

tent with customary commercial practice for the item being acquired. The FAR makes it clear that FAR 52.244-6 is to be included in 

contracts other than for commercial items.15 The purpose is to implement FASA’s preference for commercial items at every level of 

the procurement chain. There are even more opportunities to procure commercial items from contractors and their lower tier sub-

contractors at the component and subassembly level. However, FAR 52.244-6 does permit the contractor to flow down a “minimal 

number of additional clauses necessary to satisfy its contractual obligations.” The type of end item the contractor is supplying the 

government may impact the type of FAR clauses that are needed in order for the contractor to satisfy its contractual obligations, but 

this clause does not open the floodgates to flow down every FAR clause in the prime contract. CM
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